
GOVERNMENT OF THE DISTRICT OF COLUMBIA 
B O A R D  OF ZONING ADJUSTMENT 

A p p l i c a t i o r  No. 14043, of L a r r y  X ,  P u c h a l l  and David 
p u r s u a n t  LO Paragraph  8 2 0 7 . 1 1  of the Zoning R e g u l a t i o n s ,  for 
v a r i a n c e s  from t h e  p r o h i b i t i o n  a g a i n s t  a l l o w i n g  a n  a d d i t i o n  
t o  a row d w e l l i n g ,  a non-conforming s t r u c t u r e I  which now 
exceeds  t h e  lot occupancy l i m i t a t i o n s  (Pa rag raph  7105,12) 
and t h e  rear y a r d  r e q u i r e m e n t s  (Sub- sec t ion  3 3 0 4 . 1  and 
Paragraph  7 1 0 5 . 1 2 )  i n  a n  R-4 D i s t r i c t  a t  p r e m i s e s  1306 Riggs 
S t r e e t ,  N . W , ,  (Square 2 3 9 ,  L o t  96). 

HEARING DATES: October  1 2 ,  1983 and A p r i l  11, 1984 
ECISSON DATE: June  6 ,  1984 

F I N D I N G S  O F  FACT: 

1, The s u b j e c t  a p p l i c a t i o n  was o r i g i n a l l y  schedu led  
f o r  t h e  p u b l i c  hear ing:  of October  1 2 ,  1983. The a p p l i c a n t s  
r e q u e s t e d  t h a t  t h e  case be c o n t i n u e d  because  c o u n s e l  had 
r e c e n t l y  been retaifieci and w a s  u n a v a i l a b l e  on t h e  schedu led  
da t e  and ,  f u r t h e r ,  t o  a l l o w  t i m e  f o r  a p r o p e r t y  L i n e  d i s p u t e  
w i t h  a n  a d j a c e n t  ne ighbor  t o  be r e s o l v e d .  The c a s e  was 
pos tponed .  T h e  m a t t e r  w a s  r e a d v e r t i s e d  and h e a r d  a t  t h e  
p u b l i c  h e a r i n g  of A p r i l  11, 1984, f o l l o w i n g  r e s o l u t i o n  of 
t h e  p r o p e r t y  l ine  i s s u e .  

2 .  The s u b j e c t  p r o p e r t y  is l o c a t e d  on t h e  s o u t h  s i d e  
of Riggs S t r e e t  between 1 3 t h  and 1 4 t h  Streets t o  t h e  eas t  
and w e s t ,  and between R and S S t r e e t s  t o  t h e  s o u t h  and 
n o r t h ,  and is known as p r e m i s e s  1 3 0 6  kiggs S t r e e t ,  N , W .  I t  
i s  zoned R - 4 .  

3. The s u b j e c t  s i t e  i s  improved with a t h r e e - s t o r y  
p l u s  basement r o w  s t r u c t u r e  which 1 s  occup ied  a s  a f l a t ,  a 
u s e  p e r m i t t e d  as a m a t t e r - o f - r i g h t  i n  t h e  R- 

4 .  The e x i s t i n g  s t r u c t u r e  w a s  o r i g i n a l l y  c o n s t r u c t e d  
i n  approx ima te ly  I 8 9 9  and o c c u p i e s  5 3 8 , 3 9  s q u a r e  f e e t  of t h e  
Pat. The s t r u c t u r e  was r e n o v a t e d  i n  1 9 8 0  and pu rchased  by 
t h e  a p p l i c a n t s  i n  11381. 

5.  The s u b j e c t  s i t e  i s  r e c t a n y u l a r  i n  shape  w i t h  a 
f r o n t a g e  af s e v e n t e e n  feet on Riggs S t r e e t  and a d e p t h  of  
f o r t y - s i x  f e e t .  The a d j a c e n t  p r o p e r t y  t o  t h e  eas t  h a s  the 
same lot and b u i l d i n g  d imens ions  as  t h e  s u b j e c t  p r o p e r t y ,  
The r ema in ing  l o t s  on the s o u t h  s i d e  of Riggs S t r e e t  a l l  
c o n t a i n  i n  e x c e s s  of  1,000 square f e e t  of l o t  area. 
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6 .  The I?.--4 D i s t r i c t  r e q u i r e s  a minimum l o t  area of 
1 , 8 0 0  s q u a r e  f e e t  and minimum l o t  w i d t h  of e i g h t e e n  f e e t .  
The l o t  i s  non-conforming w i t h  r e s p e c t  t o  l o t  a r e a  and l o t  
widt:h. The s u b j e c t  l o t  h a s  a l o t  area of: 782 s q u a r e  f e e t  
and l o t  w i d t h  o f  s even teen  f e e t .  

7 I .  The e x i s t i n g  s t r u c t u r e  i s  nonconforming as t o  
p e r c e n t a g e  o f  l o t  occupancy. The R-4 D i s t r i c t  p r o v i d e s  f o r  
a maximum l o t  occupancy of s i x t y  p e r c e n t .  The e x i s t i n g  
s t r u c t u r e  exceeds  t h e  maximum l o t  occupancy a l lowed by 6 9 . 1 9  
s q u a r e  f e e t  o r  approx ima te ly  f i f t e e n  p e r c e n t .  

8 .  Pa rag raph  7105.12 of t h e  Zoning R e g u l a t i o n s  
p r o v i d e s  t h a t  en la rgemen t s  o r  a d d i t i o n s  may b e  made t o  s. 
nonconforming s t r u c t u r e  p r o v i d i n g  such  s t r u c t u r e  is 
conforming as  t o  p e r c e n t a g e  of l o t  occupancy and f u r t h e r  
p rov ided  t h a t  t h e  a d d i t i o n  i s  conforming as  t o  u s e  and 
s t r u c t u r e ,  does  n o t  i n c r e a s e  o r  e x t e n d  any nonconforming 
a s p e c t  o f  t h e  s t r u c t u r e ,  and does  n o t  create any new 
nonconformi ty  o f  t h e  s t r u c t u r e  and a d d i t i o n  combined 
Because t h e  e x i s t i n g  s t r u c t u r e  exceeds  t h e  a1lowabl.e 
p e r c e n t a g e  of l o t  occupancy,  no a d d i t i o n  c a n  be made t o  t h e  
s u b j e c t  p r e m i s e s  w i t h o u t  v a r i a n c e  r e l i e f  from t h e  Board, 

9 .  The e x i s t i n g  rear y a r d  o f  t h e  s u b j e c t  p r e m i s e s  i s  
approx ima te ly  twelve f e e t  deep .  The R-4 D i s t r i c t  r e q u i r e s  a 
minimum r e a r  y a r d  of twenty  f e e t .  

10. I n  l a t e  1 9 8 2 ,  t h e  a p p l i c a n t s  h i r e d  a c o n t r a c t o r  t o  
c o r s t r u c t  a sundeck a t  t h e  rear o f  t h e  s u b j e c t  p r e m i s e s .  

11. The a p p l i c a n t s  were informed by t h e  c o n t r a c t o r  t h a t  
zoning  v a r i a n c e s  were n e c e s s a r y  because  t h e  p remises  exceeded 
t h e  maximum allowable l o t  occupancy b u t  t h a t  t h e  zoning  
p r o c e s s  would s i g n i f i c a n t l y  d e l a y  t h e  p r o j e c t .  The a p p l i c a n t s  
w e r e  f u r t h e r  a d v i s e d  by t h e  c o n t r a c t o r  t h a t  he  had completed 
s e v e r a l  p r o j e c t s  w i t h o u t  zoning  a p p r o v a l  and t h a t  no a d v e r s e  
consequences  had r e s u l t e d .  The c o n t r a c t o r  recommended t h a t  
t h e  a p p l i c a n t s  n o t  a t t e n p t  t h e  zoning  p r o c e s s  * 

1 2 .  The a p p l i c a n t s  proceeded  w i t h  t h e  c o n s t r u c t i o n  of 
t h e  deck w i t h o u t  zoning  a p p r o v a l .  The  problem w a s  b r o u g h t  
t o  t h e  a t t e n t i o n  of t h e  D i s t r i c t  of Columbia Government 
a f t e r  comple t ion  of t h e  deck when a n e i g h b o r i n g  p r o p e r t y  
owner complained t h a t  t h e  sundeck encroached  upon h e r  
p r o p e r t y .  The a p p l i c a n t s  t h e n  i n i t i a t e d  t h e  s u b j e c t  v a r i  ance  
a p p l i c a t i o n  and o r d e r e d  a D.C.  Government su rvey  o f  t h e  
p r o p e r t y  t o  a d d r e s s  t h e  p r o p e r t y  l i n e  d i s p u t e .  

13 ,  The sundeck. as cons t ruc t ed .  i s  t r i a m g u l a r  i n  shape ,  
approx ima te ly  f o u r  f e e t  i n  h e i g h t ,  i s  below t h e  l e v e l  o f  t h e  
main f l o o r  of t h e  e x i s t i n g  s t r u c t u r e ,  and o c c u p i e s  a p  
ma te ly  f i f t y - e i g h t  p e r c e n t  of  t h e  rear  y a r d .  The a p p l i c a n t s  
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a r e  s e e k i n g  area v a r i a n c e  r e l i e f  n e c e s s a r y  t o  a u t h o r i z e  t h e  
c o n t j  n u a t i o n  of the e x i s t i n g  sundeck. 

1 4 ,  Because t h e  sundeck i s  on ly  f o u r  f e e t  in h e i g h t  ar,d 
1s l o c a t e d  e n t i r e l y  below t h e  l e v e l  of t h e  main f l o o r  of t h e  
e y i s t i n y  s t r u c t u r e  t h e  area of t h e  sundeck i s  not i n c l u d e d  
i n  b u i l d i n g  a r e a  ar,d no i n c r e a s e  in t h e  p e r c e n t a g e  of. lot 
occupancy would r e s u l t .  

15.  The e x i s t i n g  sundeck o c c u p i e s  approx ima te ly  € i f t y -  
e i g h t  p e r c e n t  of t h e  e x i s t i n g  t w e l v e  f o o t  rear y a r d .  
Because t h e  sund.eck o c c u p i e s  more t h a n  f i f t y  p e r c e n t  of  t h e  
e x i s t i n g  rear y a r d ,  a v a r i a n c e  of 100 p e r c e n t  of the 
r e q u i r e d  r e a r  y a r d  i s  n e c e s s a r y .  

1 6 .  P r i o r  tc; t h e  c o n s t r u c t i o n  of tlie sundeck ,  t h e  rear 
o f  t h e  p r e m i s e s  c o n t a i n e d  a s u n k e n  p a t i o  a r e a  which a t - t r a c t e d  
l i t t l e  l i g h t ,  was damp, provided l i t t l e  s t o r a g e  space  and 
w a s  q e n e r a l l y  u n a t t r a c t i v e  The  sundeck p r o v i d e s  t a b l e  o r  
s e a t i n g  space  on one level .  an< a h o t  t u b  on t h e  lower l e v e l .  

1 7 .  ? r i o r  t o  t h e  A p r i l  11, 1984,  p u b l i c  h e a r i n g ,  t h e  
D . C .  su rvey  was completed and i n d i c a t e d  t h a t  tlie sundeck d i d  
n o t  enc roach  upon t h e  n e i g h b o r i n g  p r o p e r t y  L1 

1 8 ,  Counsel  f o r  t h e  a p p l i c a n t s  w a s  riot p r e s e n t  a t  t h e  
p u b l i c  h e a r i n g  o f  A p r i l  11, 1 9 8 4 ,  due t o  i l l n e s s .  One of 
t h e  a p p l i c a n t s  appea red  a t  t h a t  p u b l i c  hEar ing  and t e s t i f i e d  
as  t o  the conduct  of t h e  c o n t r a c t o r  and a r c h i t e c t ,  and  the 
l a c k  of e x p e r t i s e  on t h e  p d r t  of t h e  a p p l i c a n t s  i n  c o n s t r u c t i o n  
and zon ing  matters.  The a p p l i c a n t  f u r t h e r  t e s t i f i e d  t h a t  
n e i t h e r  t h e  c o n t r a c t o r  ii~jr t h e  a r c h i t e c t  in forme2 t h e  
a p p l i c a n t s  of t h e  needed rear y a r d  v a r i a n c e  and t h a t  n e i t h e r  
t h e  d r c h i t e c t  n o r  t h e  c o n t r a c t o r  w e r e  l i c e n s e d  a t  tlie t i m e  
t h a t  t h e  sundeck was des igned  and c o n s t r u c t e d ,  

1 9 .  N o  t e s t i m o n y  was o f f e r e d  a t  t h e  p u b l i c  h e a r i n g  
r e g a r d i n g  any e x c e p t i o n a l  o r  e x t r a o r d i n a r y  c o n d i t i o n  of t h e  
p r o p e r t y  o r  t h e  p r a c t i c a l  di f f i c u l t y  which would o c c u r  t o  
t h e  owners of t h e  p r o p e r t y  if t h e  r e q u e s t e d  v a r i a n c e s  were 
n o t  g r a n t e d .  

2 0 .  Subsequent  t o  t h e  p u b l i c  h e a r i n g ,  c o u n s e l  for t h e  
a p p l - i c a n - ~ s  s u b m i t t e d  proposed  f i n d i n g s  of f a c t  and a nemoran- 
durn i n  s u p p o r t  of t h e  r e q u e s t e d  v a r i a n c e s ,  Counsel  a rgued  
51; t h i s  submiss ion  t h a t  t h e  s u b j e c t  l o t  i.s a f f e c t e d  by an  
e x c e p t i o n a l  c o n d i t i o n  j n  t h a t  it is unusualLy s m a l l ,  t h e  
exci s t i n g  s t r u c t u r e  p r e s e n t ]  y exceeds  t h e  a l l o w a b l c  p e r c e n t a 9 e  
of 1-01: occupancy compl iance  w i t h  t h e  a p p l i c a b l e  Zoning 
P e g u l a t i o n s  r e g a r d i n g  Lot occupancy and rear 57ard would 
r e q u i r e  d e m o l i t i o n  o€ p a r t  o f  t h e  e x i s t i n g  b u i l d i n g ,  and 
t h a t  t h e  s u n d e c k  does n o t  I n t e r f e r e  w i t h  t h e  l i g h t ,  z i r  
a n d / o r  p r i v a c y  of s u r r o u n d i n g  d w e l l i n g s  OL g e n e r a t e  zr:y 
a d v e r s e  impact  on n e i g h b o r i n g  p r o p e r t y .  
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2 1 .  I n  a p p l i c a t i o n  N o .  1 4 0 7 1 ,  t h e  Board g r a n t e d  a 
v a r i a n c e  from t h e  rear y a r d  r e q u i r e m e n t s  t o  a l l o w  f o r  t h e  
c o n s t r u c t i o n  of  a r e a r  deck ,  Counsel  f o r  t h e  a p p l i c a n t  
a rgued  t h a t  t h e  s u b j e c t  p r o p e r t y  i s  a f f e c t e d  by s i m i l a r  
c o n d i t i o n s  i n  t h a t  b o t h  p r o p e r t i e s  were developed  p r i o r  t o  
t h e  c u r r e n t  Zoning R e g u l a t i o n s  and are small  i n  comparison 
w i t h  o t h e r  l o t s  i n  t h e  same s q u a r e ,  and t h a t  t h e  r e q u e s t e d  
r e l i e f  shou ld  t h e r e f o r e  be  g r a n t e d .  The Board n o t e s  tha t .  
t h e  p r o p e r t y  i n v o l v e d  i n  a p p l i c a t i o n  No. 14071 d i f f e r s  from 
t h e  s u b j e c t  p r o p e r t y  i n  t h a t  it i s  l o c a t e d  i n  t h e  R-3  
D i s t r i c t .  The l o t  is i r r e g u l a r l y  shaped ,  and t h e  e x i s t i n g  
s t r u c t u r e  does  riot exceed  t h e  a l l o w a b l e  l o t  occupancy.  The 
Board n o t e s  t h a t ,  i n  any e v e n t ,  e v e r y  a p p l i c a t i o n  i s  c o n s i d e r e d  
based  on i t s  i n d i v i a u a l  m e r i t s  and t h a t  t h e  d e c i s i o n  of t h e  
Board i n  t h e  c i t e d  case i s  t h e r e f o r e ,  no t  of a p r e c e d e n t i a l  
n a t u r e  f o r  t h e  subject:  a p p l i c a t i o n .  

2 2  Advisory Neighborhood Commission 2c1, by memorandum 
d a t e d  October  4 ,  1 9 8 3 ,  i n d i c a t e d  t h a t  it had r e c e i v e d  no 
c i t i z e n  o b j e c t i o n  t o  t h e  a p p l i c a l i o n .  The ANC submiss ion  
does n o t  m e e t  khe r e q u i r e m e n t s  o f  S e c t i o n s  108.1 ( b )  I (c3 
( a ) ,  ( e ) ,  ( f ) ,  ( g ) ,  and ( h )  o f  t h e  Supplementa l  Rules  o f  
P rac t i ce  and P rocedure  b e f o r e  t h e  Board of Zoning Ad jus t -  
ment,  The Board, t h e r e f o r e ,  can n o t  g i v e  " g r e a t  we igh t "  t o  
t h e  r e p o r t  o f  t h e  ANC. 

23 .  There w a s  no o p p o s i t i o n  t o  tht: g r a n t i n g  of t h e  
a p p l i c a t i o n  a t  t h e  p u b l i c  h e a r i n g  o r  of r e c o r d .  

CONCLUSIONS O F  LAW AND OPINION: __ 

Eased on t h e  f o r e g o i n g  f i n d i n g s  of  f a c t  and t h e  e v i d e n c e  
of: r e c o r d ,  t h e  Board c o n c l u d e s  t h a t  t h e  a p p l i c a n t s  are 
s e e k i n g  area v a r i a n c e s ,  t h e  g r a n t i n g  of which r e q u i r e s  proof  
th rough  s u b s t a n t i a l  ev idence  of a p r a c t i c a l  d i f f i c u l t y  upon 
t h e  owner o f  t h e  p r o p e r t y  a r i s i n g  o u t  of  some e x t r a o r d i n a r y  
o r  e x c e p t i o n a l  s i t u a t i o n  or c o n d i t i o n  of t h e  p r o p e r t y .  ' T h e  
Board must f u r t h e r  f i n d  thzit t h e  r e l i e f  can  b e  g r a n t e d  
w i t h o u t  s u b s t a n t i a l  d e t r i m e n t  t o  t h e  p u b l i c  good and w i t h o u t  
s u b s t a n t i a l l y  i m p a i r i n g  t h e  i n t e n t  and pu rpose  of t h e  zone 
p l a n ,  The Board conc ludes  t h i i t  t h e  a p p l i c a n t s  have n o t  m e t  
t h e  burden  of p r o o f .  

The Board conc ludes  t h a t  t h e r e  i s  no p r a c t i c a l  d i f f i c u l t y  
i n h e r e n t  i n  t h e  p r o p e r t y  which would s u s t a i n  t h e  area 
v a r i a n c e s  r e q u e s t e d .  While t h e  s u b j e c t  l o t  i s  
non-conforming as  t o  l o t  areal l o t  w i d t h  and rear y a r d ,  t h i s  
c o n d i t i o n  i s  n o t  s u f f i c i e n t  i n  i t s e l f  t o  s u p p o r t  t h e  
g r a n t i n g  of t h e  r e q u e s t e d  v a r i a n c e s .  The Lot i s  developed 
i n  e x c e s s  of t h e  p e r m i t t e d  l o t  occupancy and  does  n o t  
p r o v i d e  t h e  r e q u i r e d  twen ty - foo t  rear y a r d  a t  p r e s e n t .  The  
a d d i t i o n ,  o f  t h e  sundeck,  w h i l e  n o t  i n c r e a s i n g  t h e  l o t  
occupancy,  r e q u i r e s  1 0 0  p e r c e n t  v a r i a n c e  from t h e  r e q u i r e d  
rear y a r d .  The a p p l i c a n t s '  s o l e  j u s t i f i c a t i o n  f o r  t h e  
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sundeck i s  f o r  convenience  and as a r e c r e a t i o n a l  a r e a ,  A 
convenience  i s  no grounds  t o  s u s t a i n  a n  area v a r i a n c e .  The 
Board f u r t h e r  conc ludes  t h a t  t h e  g r a n t i n g  of the r e q u e s t e d  
v a r i a n c e s  b70Uld r e s u l t  i n  no r e a r  r a r d  b e i n g  p rov idkd  and i.s 
t h e r e f o r e  a s u b s t a n t i a l  impairment  of t h e  i n t e n t  and pu rpose  
of t h e  zone p l an  f o r  t h e  R-4 D i s t r i c t ,  

The Board i s  o f  t h e  opi i i ion  t h a t  t h e  a p p l i c a n t s  a c t e d  
l ess  t h a n  d i l i g e n t l y  i n  t h e  n a t t e r  of  e n s u r i n g  t h a t  t h e  
sundeck ne t  t h e  r e q u i r e m e n t s  of t h e  Zoning R e g u l a t i o n s .  If 
t h e  a p p l i c a n t s  had a c t e d  more r e s p o n s i b l y ,  b u i l d i n g  p e r m i t s  
would have been a p p l i e d  for p r i o r  t o  c o n s t r u c t i o n .  Thcy 
would t h e n  have been aware of t h e  e x t e n t  o f  t h e  v a r i a n c e s  
n e c e s s a r y  for t h e  c o n s t r u c t i o n  of t h e  sundeck and no  c o n s t r u c -  
t i o n  would have t a k e n  p l a c e  w i t h o u t  t h e  p r o p e r  v a r i a n c e  
r e l i e f .  The Board i s  f u r t h e r  o f  t h e  o p i n i o n  t h a t  t h e  
a p p l i c a n t s  would s u f f e r  no p r a c t i c a l  d i f f i c u l t y  i f  t h e  
Zoning R e g u l a t i o n s  w e r e  s t r i c t l y  a p p l i e d  and t h e  sundeck w a s  
d i s m a n t l e d ,  o t h e r  t h a n  t h e  expense  of d e m o l i t i o n ,  The 
a p p l i c a n t s  shou ld  more p r o p e r l y  s e e k  r e d r e s s  i n  o t h e r  forurns 
from t h e  a r c h i t e c t  and c o n t r a c t o r  r e s p o n s i b l e  f o r  t h e  
c o n s t r u c t i o n  o f  t h e  sundeck,  Accord ing ly ,  i t  i s  he reby  
ORDERED t h a t  r h e  a p p l i c a t i o n  is DENIED. 

VOTE: 3-1 (Walter B. L e w i s ,  C h a r l e s  R.  Norris and Wil l iam 
F.  Nc ln tosh  t o  deny; Car r ie  L .  T h o r n h i l l  
opposed t o  t h e  n o t i o n ;  Douglas J. P a t t o n  n o t  
v o t i n g ,  n o t  hav ing  h e a r d  t h e  c a s e ) .  

BY ORDER OF THE D.C. BOARD OF Z O N I N G  ADJUSTMENT 

-_____ ATTESTEO BY: 
STEVEN E. SHE€? 
Execu t ive  Direct.0.r 
q t  

FINAL DATE OF' ORDER: i 

UNDER SUB-SECTION 8 2 0 4  * 3 O F  THE ZONIPJG REGULATIONS I "NO 
DECISION OR ORDER O F  THE B0AR.D SHALL TAKE EFFECT UNTIL TEN 
DAYS AFTER HAVING BECOME FINAL PURSUANT T O  THE ~ U ~ ~ ~ E ~ ~ E ~ ~ T ~ L  
RULES OF PRACTICE AND PROCEDURE BEFORE T'HE BOARD OF Z O N I N G  
AD JUST1-EIST " 


